
 
AGENDA FOR THE REGULAR MEETING OF THE MAYOR AND CITY COUNCIL  

OF THE CITY OF AUBURN, NEMAHA COUNTY, NEBRASKA,  

TO BE HELD AT 7:00 P.M. January 15, 2024 

(Rescheduled from January 8, 2024 due to weather) 

Pledge of Allegiance 

Call to Order 
 

This is an open meeting of the Auburn City Council. The City of Auburn abides by the Open Meetings Act in conducting 

business. A copy of the Open Meetings Act is displayed in these City Council Chambers as required by state law. 

The City Council may vote to go into Closed Session on any agenda item as allowed by state law. 
 

Invocation 

The Council may make and enforce reasonable rules and regulations regarding the conduct of persons attending Its 

meetings and regarding their privilege to speak. The City Council is not required to allow citizens to speak at each 

meeting but may not forbid public participation at all meetings. Any member of the Public addressing the Council 

at this meeting shall provide her/his name and address unless waived pursuant to Nebraska Law.  
 

Roll Call 
 

A - SUBMITTAL OF REQUESTS FOR FUTURE ITEMS 
Individuals who have appropriate items for City Council consideration should complete the Request for Future Agenda Items 

form located at the Information table. If the issue can be handled administratively without Council action, notification will be 

provided. If the item is scheduled for a meeting, notification of the date will be given. 
 

B – RESERVE TIME TO SPEAK ON AGENDA ITEMS 
This is an opportunity for individuals wishing to provide input on any of tonight’s agenda items to reserve time to speak. Please 

come forward, state your name and address, and the Agenda topic on which you will be speaking. 
 

C – PRESENTATIONS and PROCLAMATIONS 
 

C – 1 National Mentoring Month 
 

The Consent Agenda shall be presented by the Mayor or City Clerk at the beginning of Council session. Items within the 

Consent Agenda may be removed by the request of any one Councilmember. Items not removed from the Consent Agenda may 

be adopted by general consent without further discussion or debate. Removed items may be taken up either immediately after 

the Consent Agenda or placed later within the Agenda at the discretion of the Council.  
 

D – CONSENT AGENDA 
  

D – 1 Approving Minutes of December 11, 2023 regular City Council meeting.  
 

D – 2  Approval of City Financial Report.  
 

D – 3 Request for attendance at meetings and/or conferences: Workforce Housing Summit – January 23, 

Columbus, NE (Crystal), NEDA Legislative Day – January 31-February 1 – Lincoln, NE (Crystal),     

League Midwinter Conference – February 26-27 – Lincoln, NE (Sherry and Crystal) 
 

D – 4 Special Designated License – Ruth Heywood – Gallery 75 (1122 J Street) February 14/15, 16/17,               

March 2/3, 6/7, 13/14, 15/16, 27/28, April 10/11 - 10 AM to 1 AM. 
 

D – 5 Appointments: AVFD – Aaron K. Jordan and Taylor Riggins 
 

E – PAYMENT OF CLAIMS 
 

E – 1    Approving Payment of Claims  
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F – PUBLIC HEARINGS   
 

None for this meeting. 
 

G – MOTIONS 
 

G – 1 Council consideration by motion for approval of non-exclusive perpetual easement of right-of-way for 

utility facilities on Lt 85, Crestview Add to Auburn, NE 
 

G – 2 Council consideration by motion for approval of funding for $2,500 for an agreement with Petra Wahlqvist 

for the Workbook Phase of the Creative District Certification process.  
 

 

H – RESOLUTIONS  
 

 

I – ORDINANCES  
 

I – 1 Ordinance No. 1-24: AN ORDINANCE AUTHORIZING THE ISSUANCE OF A COMBINED 

UTILITIES REVENUE BOND OF THE CITY OF AUBURN, NEBRASKA, IN THE PRINCIPAL AMOUNT 

OF UP TO SIX HUNDRED SIXTY-THREE THOUSAND DOLLARS ($663,000) FOR THE PURPOSE OF 

PAYING THE COSTS OF SEWER AND MANHOLE REHABILITATION, WATER MAIN RELOCATION 

AND ALL RELATED WORK, LAND TESTING, AND ENGINEERING FEES THERETO; AUTHORIZING 

THE ISSUANCE OF SAID BOND IN THE FORM OF A PROMISSORY NOTE TO EVIDENCE A LOAN 

FROM THE NEBRASKA DEPARTMENT OF ENVIRONMENT AND ENERGY; APPROVING THE 

EXECUTION AND DELIVERY OF A LOAN AGREEMENT WITH THE NEBRASKA DEPARTMENT OF 

ENVIRONMENT AND ENERGY; APPROVING RELATED DOCUMENTS WITH RESPECT TO SAID 

LOAN; PRESCRIBING THE FORM, TERMS AND DETAILS OF SAID BOND; PLEDGING AND HYPOTI-

IECATING THE REVENUE AND EARNINGS OF THE W ATER WORKS PLANT AND DISTRIBUTION 

SYSTEM, SANITARY SEWER SYSTEM AND ELECTRIC DISTRIBUTION SYSTEM OF SAID CITY FOR 

THE PAYMENT OF SAID BOND AND INTEREST THEREON; PROVIDING FOR THE COLLECTION, 

SEGREGATION AND APPLICATION OF THE REVENUES OF THE CITY'S WATERWORKS PLANT AND 

DISTRIBUTION SYSTEM, SANITARY SEWER SYSTEM AND ELECTRIC DISTRIBUTION SYSTEM; 

APPROVING EXECUTION OF RELATED DOCUMENTS; ENTERING INTO A CONTRACT ON BEHALF 

OF THE CITY WITH THE HOLDER OF SAID BOND; DETERMINING THAT INTEREST ON SAID BOND 

SHALL NOT BE EXCLUDABLE FROM GROSS INCOME FOR PURPOSES OF FEDERAL INCOME 

TAXATION; AND PROVIDING FOR PUBLICATION OF THIS ORDINANCE IN PAMPHLET FORM. 
 

J – REPORTS & RECOMMENDATIONS 
 

J – 1 From Departments/Boards   

a. Street Department 

b. Library 

c. Treasurer 

d. Other Departments/Boards 
 

J – 2 From Committees 
 

K – REQUESTS AND REFERRALS 

None at this time.  
 

MOTION TO ADJOURN 
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Auburn Board of Public Works  
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__________________________________________________________ 
Prepared by: Ligouri Law Office, P.O. Box 99, Auburn, NE. 

Upon filing mail to: Auburn BPW, 1600 "O" Street, Auburn, NE. 68305 

EASEMENT AGREEMENT 

THIS EASEMENT AGREEMENT is made the last date signed below, by Gary Brett 

Walton & Alison Walton, a married couple (hereinafter "Grantor") in favor of The City of 

Auburn, Nebraska, (“City”) & the Auburn Board of Public Works (“BPW”) a Nebraska 

municipal corporation & political subdivision of the State of Nebraska (hereinafter "Grantee"). 

WITNESSETH: 

WHEREAS, Grantor is the owner of real property located in the City of Auburn, 

Nemaha County, Nebraska; and,  

WHEREAS, Grantee request a non-exclusive perpetual easement for the construction, 

installation, repair, replacement, operation, connection to, disconnection from and maintenance of 

certain utility facilities, including: lines, mains, pipes, service lines, tees, joints and appurtenances 

thereto for electric, energy, water, sewer, natural gas, cable, and communication (hereinafter 

"Utility Facilities"), as well as, a non-exclusive perpetual easement for ingress and egress across 

Grantor's property (as set forth in Exhibit "A" attached hereto) in order to access and use the 

Easement as provided herein; and 

WHEREAS, providing said Utility Facilities to the Property constitute a public purpose; 

and 

NOW, THEREFORE, in consideration of the public purposes stated herein, and the 

mutual covenants, terms, and condition and restrictions contained herein, together with other 

good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 

the parties agree as follows:  

1. Incorporation of Recitals. The foregoing recitals are hereby incorporated fully herein

by this reference. 

2. Grant of Easement. Grantor hereby voluntarily grants and conveys to Grantee

subject to any previous and duly recorded easements or grants of record, a perpetual non-

exclusive easement over, under, through, and across the real property described in Exhibit "A", 

a copy of which is attached hereto and incorporated herein by this reference (hereinafter "Utility 

Facility Easement"), including a perpetual non-exclusive grant and right of ingress and egress 

G - 1



Easement Agreement with the City of Auburn, NE 

Auburn Board of Public Works  

Page 2 of 5 

 

across the real property described in Exhibit "A". Said easement shall be of the nature and 

character and to the extent hereinafter set forth.  

 

3. Purpose of Easement. The Easement is granted for the express and sole purpose of 

allowing Grantee to perpetually use the property within this Easement for the construction, 

installation, repair, replacement, operation, connection to, disconnection from and maintenance of 

certain utility facilities, including: lines, mains, pipes, service lines, tees, joints and appurtenances 

thereto, as well as, maintaining at all times, reasonable access and ingress/egress to and from Its 

Utility Facilities contained within this Easement for the above stated and referenced services.  

 

4. Rights and Obligations of Grantee. To accomplish the purposes stated above, and at 

Grantee's sole expense, the following rights are conveyed to Grantee by this Easement:  

 

(a) the right for Grantee to construction, installation, repair, replacement, operation, 

connection to, disconnection from, maintain, inspect, alter, repair, rebuild, relocate, add to and/or 

remove the Utility Facilities and related appurtenances within this Easement;  

 

(b) all other rights and privileges reasonably and customarily necessary or convenient for 

Grantee's safe and efficient operation, maintenance, and/or repair of the Utility Facilities; 

including convenient and reasonable access to such facilities; and,  

 

(c) for the enjoyment and free available use of said easements for purposes described 

above.  

In addition, Grantee agrees to and shall promptly restore, or cause to be restored; the 

surface and subsurface of the real property described herein to the condition said property was in 

prior to the performance of the any construction, reconstruction, replacement, removal, 

enlargement, operation, inspection, maintenance, repair improvement, relocation or any other use 

or work contemplated by this Easement Agreement. Any such restoration shall be in a workman 

like manner and restored or replaced to as good a functioning condition as determined by the 

parties to this Easement Agreement. Grantee shall use its best efforts in Its use of the easement 

area to not interfere with use by Grantor, its tenants, guests, and invitees of the Grantor and any 

adjacent property owned by the Grantor.  

 

5. Grantor’s Use of Easement. Subject to and conditioned upon the provisions of 

Paragraph 3 of this Agreement, Grantor hereby reserves for itself the right to use the easement 

areas; provided, however, that Grantor's use may not (i) violate any provision of this Easement 

Agreement, or (ii) unreasonably interfere with any of Grantee's easements, rights, or interest 

under this Agreement. Notwithstanding anything to the contrary contained herein, Grantor shall 

not have the right to relocate the Easement on Grantor's property.  

 

6. Easement Runs with the Land. This Easement shall remain a charge against the 

property within Exhibit "A" attached hereto. Therefore, this easement shall run with the land 

and be automatically assigned by any deed or other conveyance conveying the easement property, 

or a portion thereof, relating to this easement, even though the conveyance makes no reference to 

this Easement as such.  
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7. Recordation. The Grantee shall record this instrument in a timely fashion in the 

Official Records of Nemaha County, Nebraska and may re-record it at any time as may be 

required to preserve Its rights in this Easement.  

 

8. Sovereign Immunity. Nothing contained in this Agreement shall be construed as a 

waiver of the Grantee's right to sovereign immunity or other limitations imposed on the 

Grantee's potential liability under State and Federal law.  

 

9. Indemnification. Grantee agrees to the fullest extent permitted by law, to indemnify, 

defend and hold harmless Grantor from and against all claims, losses, damages, personal injuries 

(including but not limited death), or liability, arising from, out of, or caused by: Grantee, its 

officers, employees, agents, or contractors, negligent or intentional acts, errors, omissions in the 

operation, maintenance, construction, repair, or other use contemplated herein of the Utility 

Facilities, except to the extent of negligence or wanton misconduct of the Grantor.  

 

The indemnification provided above shall obligate the Grantee to defend at its own 

expense or to provide for such defense, at the option of the Grantor, as the case may be, or any 

and all claims of liability and all suits and actions of every name and description that may be 

brought against the Grantor which may result under this Agreement.  

 

Grantor binds Grantor and Grantor's heirs, successors, and assign to warrant and 

defend the title to the Easement Property, subject to the permitted encumbrances, to the Grantee 

against every person whomsoever lawfully claiming or to claim the Easement Property or any 

party of the Easement Property when the claim is by, through, or under Grantor, but not 

otherwise.   

 

10. Injunctive Relief. The parties agree that, in the event of default, there may not be an 

adequate remedy at law, and therefore, it is agreed that parties shall be entitled to seek injunctive 

relief, including mandatory injunctions.  

 

11. Governing Law and Venue. This Agreement shall be governed by the laws of the 

State of Nebraska. Venue for all disputes shall be properly placed in Nemaha County, Nebraska. 

The parties agree that the Agreement was consummated in Auburn, Nemaha County, Nebraska, 

and the site of the easement is in Auburn, Nemaha County, Nebraska.  

 

12. Notice. All Notices, demands, requests, consents, approvals, or other communications 

(collectively Notices) required or permitted to be given hereunder or which are given with respect 

to this Agreement shall be effective only if in writing and delivered by personal service, or 

delivered to an overnight courier service with guaranteed next day delivery or mailed by 

registered or certified mail, return receipt requested, postage prepaid, addressed as follows:  

 

TO GRANTOR: Mr. Gary Brett Walton, his successors or assigns at  2835 E. Ash Ridge 

Rd. Firth, NE 68358-7536.  
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TO GRANTEE: Auburn City Administrator/City Clerk at 1101 "J" St., Auburn, NE 

68305, and Auburn Board of Public Works Manager at 1600 "O" St., Auburn, NE. 68305. 

 

or to such other address as such party shall have specified most recently by like Notice. The 

aforesaid attorneys for the parties hereto (if any) are hereby respectively authorized to give any 

Notice permitted under this Agreement. Any Notice given as provided herein shall be deemed 

received as follows: if delivered by personal service, on the date so delivered; if delivered to an 

overnight courier service, on the business day immediately following delivery to such service; 

and if mailed, on the third (3rd) business day after mailing.  

 

 Except where the context otherwise requires, Grantor includes Grantor's heirs, 

successors, agents and assigns and Grantee includes Grantee's employees, agents, consultants, 

contractors, successors, and assigns; and where the context requires, singular nouns and pronouns 

include the plural.  

 

 13. Modification. This Easement shall only be modified by a written instrument 

executed by the parties hereto or any successor, assigns, heirs, or representatives hereto.  

 

 14. Entire Agreement. This Easement constitutes the full and entire agreement between 

the parties hereto and supersedes any oral or written prior communications between the parties 

related to the subject matter contained in this Easement. The laws of the State of Nebraska and 

City of Auburn Code of Ordinances shall govern this Easement Agreement.   

   
 IN WITNESS WHEREOF, Grantor and Grantee have set their respective 

hands on the day and year first below written:  

 

GRANTOR:    GRANTOR: 

Dated:____________________ Dated:_____________________ 

 

 

_____________________________  _____________________________ 

Gary Brett Walton (husband)   Alison Walton (wife) 

 

STATE OF NEBRASKA, COUNTY OF _________________ )) ss. 

 

 I HEREBY certify that the foregoing instrument was acknowledged before me 

on this _____ day of ______________________ 2023, by Gary Brett Walton & Alison 

Walton, husband and wife, Grantor. 

           

      ____________________________ 

      Notary Public 

 

My commission expires:___________________ 
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 PASSED and APPROVED, this ______ day of __________________ 

20____, by the City Council of the City of Auburn, Nemaha County, Nebraska.  

                                       

GRANTEE: 

Dated:______________________ 

 

 

_______________________________ 

Mayor, City of Auburn, NE. 

A Municipal Corporation.  

 

 

ATTEST: 

 

 

_______________________________ 

Sherry Heskett, Auburn City Clk. 

 

(SEAL)  

 

 

 

Approved as to Form  

 

/s/ Angelo M Ligouri_________  

Attorney for City of Auburn, NE  

 

 

 

Attachment "A" - Legal Description of Real Property. 
 

A strip of land running 8.0 feet south, running west to east, from along the North 

boundary/lot line of Lot 85, Crestview Addition to the City of Auburn, Nemaha 

County, Nebraska.  
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ORDINANCE NO. 01-24 

(Series 2024 – Sewer Project) 

AN ORDINANCE AUTHORIZING THE ISSUANCE OF A COMBINED UTILITIES 

REVENUE BOND OF THE CITY OF AUBURN, NEBRASKA, IN THE PRINCIPAL AMOUNT 

OF UP TO SIX HUNDRED SIXTY-THREE THOUSAND DOLLARS ($663,000) FOR THE 

PURPOSE OF PAYING THE COSTS OF SEWER AND MANHOLE REHABILITATION, 

WATER MAIN RELOCATION AND ALL RELATED WORK, LAND TESTING, AND 

ENGINEERING FEES THERETO; AUTHORIZING THE ISSUANCE OF SAID BOND IN THE 

FORM OF A PROMISSORY NOTE TO EVIDENCE A LOAN FROM THE NEBRASKA 

DEPARTMENT OF ENVIRONMENT AND ENERGY; APPROVING THE EXECUTION AND 

DELIVERY OF A LOAN AGREEMENT WITH THE NEBRASKA DEPARTMENT OF 

ENVIRONMENT AND ENERGY; APPROVING RELATED DOCUMENTS WITH RESPECT 

TO SAID LOAN; PRESCRIBING THE FORM, TERMS AND DETAILS OF SAID BOND; 

PLEDGING AND HYPOTHECATING THE REVENUE AND EARNINGS OF THE 

WATERWORKS PLANT AND DISTRIBUTION SYSTEM, SANITARY SEWER SYSTEM 

AND ELECTRIC DISTRIBUTION SYSTEM OF SAID CITY FOR THE PAYMENT OF SAID 

BOND AND INTEREST THEREON; PROVIDING FOR THE COLLECTION, SEGREGATION 

AND APPLICATION OF THE REVENUES OF THE CITY’S WATERWORKS PLANT AND 

DISTRIBUTION SYSTEM, SANITARY SEWER SYSTEM AND ELECTRIC DISTRIBUTION 

SYSTEM; APPROVING EXECUTION OF RELATED DOCUMENTS; ENTERING INTO A 

CONTRACT ON BEHALF OF THE CITY WITH THE HOLDER OF SAID BOND; 

DETERMINING THAT INTEREST ON SAID BOND SHALL NOT BE EXCLUDABLE FROM 

GROSS INCOME FOR PURPOSES OF FEDERAL INCOME TAXATION; AND PROVIDING 

FOR PUBLICATION OF THIS ORDINANCE IN PAMPHLET FORM. 

BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF 

AUBURN, NEBRASKA (the "City"): 

Section 1.  The Mayor and Council hereby find and determine: 

(a) The City owns and operates a waterworks plant and distribution system,

sanitary sewer system and electric distribution system (hereinafter collectively, the 

“combined utilities”) which combined utilities are hereby determined to be revenue 

producing utilities for which revenues bonds may be issued pursuant to Sections 18-1803 

to 18-1805, Reissue Revised Statutes of Nebraska, 2012, as amended.  Reference herein to 

the Water System, the Sewer System, the Electric System and the Combined Utilities shall 

include all additions and improvements thereto hereafter acquired by the City. 

(b) The City has heretofore issued and outstanding the following revenue bonds

which are a lien upon and secured by a pledge of the revenue and earnings of the Combined 

Utilities (collectively, the “Outstanding Bonds”): 

(1) Combined Utilities Revenue Refunding Bonds, Series 2019, dated

December 2, 2019, of the City in the original principal amount of $3,555,000 of 

which the principal amount of $3,000,000 is currently outstanding (the “Series 2019 

Bonds”); and  
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(2) Combined Utilities Revenue Refunding Bonds, Series 2021, dated

March 15, 2021, of the City in the original principal amount of $1,980,000 of which 

the principal amount of $710,000 is currently outstanding (the “Series 2021 

Bonds”). 

The Outstanding Bonds constitute the only presently outstanding indebtedness of the City 

payable from the revenues of the Combined Utilities.  The ordinances under which the 

Outstanding Bonds are issued and outstanding are sometimes referred to herein collectively 

as the “Outstanding Parity Bonds Ordinances”. 

(c) Under the terms of the Outstanding Parity Bonds Ordinances, the City is

authorized to issue bonds which qualify as “Additional Bonds” of equal lien to the 

Outstanding Bonds provided that the “Net Revenues” test described in the Outstanding 

Parity Bonds Ordinances can be satisfied.  With respect to said conditions, the following 

determinations are hereby made: 

(1) The “Net Revenues” of the Combined Utilities as defined in the

Outstanding Parity Bonds Ordinances for the year ended December 31, 2022 were 

not less than $2,191,514. 

(2) Said “Net Revenues” exceed 1.25 times said “Average Annual Debt

Service Requirements” of the Outstanding Bonds and of the proposed Series 2024 

Bond. 

(3) This Ordinance provides for an increase in the monthly credits into

the Combined Utility Revenue Bond Account in amounts sufficient to pay, when 

due, the principal of and interest on the Outstanding Bonds and such proposed Series 

2024 Bond. 

(4) All applicable conditions required the Outstanding Parity Bonds

Ordinances precedent to the issuance of the Series 2024 Bond as an “Additional 

Bond” under the terms of said ordinances do exist and have happened. 

(d) NDEE has approved a project designated as NDEE Project No. C318056 for

the purpose of paying the costs of sewer and manhole rehabilitation, water main relocation 

and all related work, land testing, and engineering fees thereto (the “Sewer Project”) for 

which the estimated total cost is not less than $663,000 and NDEE has agreed to lend the 

City funds in such amount (the “2024 Loan”) and in such connection has agreed to accept 

the Series 2024 Bond (in such amount and as defined below) payable from the revenues of 

the Combined Utilities.   

(e) In connection with the 2024 Loan it will be necessary for the City to

approve, execute and deliver an agreement entitled “Loan Agreement (Governmental 

Borrower) between the Nebraska Department of Environment and Energy and the City of 

Auburn NDEE Project No. C318056” (the “NDEE Loan Agreement”) and it is necessary 

and advisable for the City to approve the execution and delivery of said NDEE Loan 



 

Agreement and the “Note” as described therein (for the borrowed amount of up to $663,000, 

which Note shall evidence, be and constitute the 2024 NDEE Note as herein authorized). 

 

 (f) To satisfy the borrowing requirements described in this Section 1, it is 

necessary for the City to issue its Combined Utilities Revenue Bond, Series 2024 (Sewer 

Project), in the total principal amount of up to $663,000 (the “Series 2024 Bond” and 

sometimes referred to herein separately as the “2024 NDEE Note”) pursuant to Sections 18-

1803 to 18-1805 R.R.S. Neb. 2012.   

 

 (g) All conditions, acts and things required by law to exist or to be done 

precedent to the issuance of said bond as provided for in this Ordinance and as an Additional 

Bond equal in lien to the Outstanding Bonds do exist and have been done in regular and due 

form and time as required by law. 

 

 Section 2.  In addition to the definitions provided in parentheses elsewhere in this 

Ordinance, the following definitions of terms shall apply, unless the context shall clearly indicate 

otherwise: 

 

 “Additional Bonds” shall mean any and all bonds hereafter issued by the City 

pursuant to the terms of this Ordinance which are equal in lien to the Series 2024 Bond and 

the Outstanding Bonds including any such bonds issued pursuant to Section 7 hereof and 

refunding bonds issued pursuant to Section 8 hereof, as and when such bonds become equal 

in lien to the Series 2024 Bond and the Outstanding Bonds according to their terms and the 

terms of said Sections. 

 

 “Average Annual Debt Service Requirements” shall mean that number computed by 

adding all of the principal and interest due when computed to the absolute maturity of the 

bonds for which such computation is required and dividing by the number of years 

remaining that the longest bond of any issue for which such computation is required has to 

run to maturity.  In making such computation, the principal of any bonds for which 

mandatory redemptions are scheduled shall be treated as maturing in accordance with such 

schedule of mandatory redemptions. 

 

 “Deposit Securities” shall mean (a) direct obligations of or obligations the principal 

of and interest on which are unconditionally guaranteed by the United States of America; (b) 

bonds, debentures, notes, participation certificates or other evidences of indebtedness issued 

by any of the Banks for Cooperatives, the Federal Intermediate Credit Banks, the Federal 

Home Loan Bank system, the Export Import Bank of the United States, the Federal Land 

Banks, Fannie Mae or the Government National Mortgage Association or any combination 

of any of the foregoing. 

 

 “Maximum Annual Debt Service Requirement” shall mean the maximum amount 

scheduled to fall due for payment of principal and interest in any fiscal year on the bonds for 

which such computation is required.  In making such computation, the principal of any 

bonds for which mandatory redemptions are scheduled shall be treated as maturing in 

accordance with such schedule of mandatory redemptions. 

 



 

 “Net Revenues” shall mean the gross revenues derived by the City from the 

ownership or operation of the Combined Utilities, including investment income, but not 

including any income from sale or disposition of any property belonging to or forming a part 

of the Combined Utilities, less the ordinary expenses to the City of operating and 

maintaining the Combined Utilities payable from the Operation and Maintenance Account 

described in Section 5 of this Ordinance.  Operation and maintenance expenses for purposes 

of determining “Net Revenues” shall not include depreciation, amortization or interest on 

any bonds or other indebtedness.  Net Revenues for all purposes of this Ordinance shall be 

shown by an audit for the fiscal year in question as conducted by independent certified 

public accountants. 

 

 Section 3.  To finance the costs of the Sewer Project as described in Section 1 hereof: 

 

 (a) The City shall enter into a Loan Agreement (Governmental Borrower) 

between the Nebraska Department of Environment and Energy and the City of Auburn, 

Nebraska NDEE Project No. C318056 (the “NDEE Loan Agreement”) in substantially the 

form set forth in Exhibit A to this Ordinance, which exhibit is by such reference 

incorporated herein as if fully set forth; and 

 

 (b) There shall be and there are hereby ordered issued the City’s Combined 

Utilities Revenue Bond, Series 2024 (Sewer Project) in the principal amount not to exceed 

$663,000, in the form of a single promissory note in substantially the form attached to the 

NDEE Loan Agreement as Attachment F thereto (referred to in this Ordinance sometimes as 

the “2024 NDEE Note”) which exhibit is by such reference incorporated herein as if fully 

set forth. 

 

 (c) The terms of the NDEE Loan Agreement and 2024 NDEE Note are hereby 

approved and the Mayor and City Clerk are hereby authorized to execute and deliver the 

NDEE Loan Agreement and 2024 NDEE Note with such changes from the forms presented 

and attached hereto as such officers shall deem appropriate for and on behalf of the City. 

 

 (d) The Mayor and City Clerk and any other officer or officers of the City are 

hereby further authorized to take such further actions and to execute such certificates and 

other documents as shall be deemed necessary or appropriate by any of them in connection 

with the issuance and delivery of the NDEE Loan Agreement and the 2024 NDEE Note. 

 

 (e) For all purposes of this Ordinance, the 2024 NDEE Note shall constitute a 

revenue bond of the City of Auburn as authorized by Sections 18-1803 to 18-1805, R.R.S. 

Neb. 2012, as amended, and shall be included within the terms “bond” and “combined 

revenue bond” where such inclusion is appropriate.  

 

 Section 4.  The City Clerk shall make and certify in duplicate transcripts of the proceedings 

of the Mayor and Council with respect to the 2024 NDEE Note, which shall be retained on file with 

the City and the other of which shall be delivered to the City’s special bond counsel. 

 

 Section 5.  The revenues and earnings of the Combined Utilities are hereby pledged and 

hypothecated for the payment of the Outstanding Bonds, the Series 2024 Bond and any Additional 



 

Bonds of equal lien issued as authorized by this Ordinance and interest on such Outstanding Bonds, 

Series 2024 Bond and any such Additional Bonds, and the City does hereby agree with the holders 

of the Outstanding Bonds, the Series 2024 Bond and any such Additional Bonds as follows: 

 

  (a) COMBINED UTILITY FUND - The entire gross revenues and income 

derived from the operation of the Combined Utilities shall be set aside as collected and 

deposited in a separate fund which has been previously created and is herein designated as 

the “Combined Utility Fund.” For purposes of allocating the monies in the Combined Utility 

Fund, the City has previously set up and shall maintain the following accounts:  

(1) Operation and Maintenance Account; (2) Combined Utility Revenue Bond Account; 

(3) Combined Utility Bond Reserve Account; and (4) Surplus Account. 

 

  (b) OPERATION AND MAINTENANCE ACCOUNT - Out of the Combined 

Utility Fund there shall be monthly credited into the Operation and Maintenance Account 

such amounts as the City shall from time to time determine to be necessary to pay the 

reasonable and necessary expenses of operating and maintaining the Combined Utilities and 

the City may withdraw funds credited to the Operation and Maintenance Account as 

necessary from time to time to pay such expenses. 

 

  (c) COMBINED UTILITY REVENUE BOND ACCOUNT - Out of the 

Combined Utility Fund there shall be credited monthly on or before the first day of each 

month to the Combined Utility Revenue Bond Account, starting with the month 

immediately following the month in which the 2024 NDEE Note is issued and delivered 

(such date, the “Initial Deposit Date”), the following amounts: 

 

(1) during the period from the Initial Deposit Date, until and including 

that June 15 or December 15 which next immediately follows the “Initiation of 

Operation” (as defined in the NDEE Loan Agreement; in this Ordinance hereafter 

referred to as the “Initiation of Operation”) of the Sewer Project an amount such that 

if the same amount were credited on the first day of each calendar month from such 

date of credit until the next payment date upon which any amount falls due on the 

2024 NDEE Note, whether for principal or interest, the amount accumulated by such 

monthly credits would equal the amount falling due on such payment date on the 

2024 NDEE Note, provided, however, that such credits shall be required only as and 

to the extent that such payments are not provided from other sources including 

amounts advanced by NDEE pursuant to the NDEE Loan Agreement and the 2024 

NDEE Note; 

 

(2) during the period from and including that June 15 or December 15 

which immediately follows the Initiation of Operation under the terms of the NDEE 

Loan Agreement until the 2024 NDEE Note has been paid in full an amount equal to 

one-sixth of the installment amount (principal and interest) due on the next 

installment payment date for the 2024 NDEE Note; 

 

(3) during such periods, such amounts as are required to be credited 

under the terms of the Outstanding Parity Bonds Ordinances for payments of 

principal and interest on the Outstanding Bonds. 



 

 

 The City Treasurer is hereby authorized and directed, without further authorization, to 

withdraw monies credited to the Combined Utility Revenue Bond Account, or if the monies 

in such Account are insufficient, then from the Combined Utility Bond Reserve Account 

(but only with respect to a particular series of bonds for which amounts are required to be 

credited to the Combined Utility Bond Reserve Account) and next from the Surplus 

Account, an amount sufficient to pay, when due, the principal of and interest on the 

Outstanding Bonds, the Series 2024 Bond or any Additional Bonds and to transfer such 

amount on or before each appropriate payment date to the direct payee or paying agent (as 

the case may be) for the Series 2024 Bond, the Outstanding Bonds or Additional Bonds 

pursuant to this Ordinance, the Outstanding Parity Bonds Ordinances and any ordinance 

authorizing the issuance of Additional Bonds; appropriate additional credits to the 

Combined Utility Revenue Bond Account shall be provided for sufficient to pay principal 

and interest on any Additional Bonds. 

 

  (d)  COMBINED UTILITY BOND RESERVE ACCOUNT - The Mayor and 

Council hereby find and determine that under the terms of the Outstanding Parity Bonds 

Ordinances: 

 

  (i) no amounts are required to be maintained in the Combined Utility 

Bond Reserve Account with respect to the Series 2021 Bonds and the Series 2019 

Bonds, all as issued to NDEE (each such series having been issued with interest 

which is not tax-exempt; hereinafter the "NDEE Loan Bonds"); and 

 

  (ii) certain amounts are currently or may be required to be maintained 

with any issue of Additional Bonds issued with interest which is (or is to be) tax-

exempt (collectively, the "Tax Exempt Bonds"); such amounts required to be 

maintained with respect to the Tax Exempt Bonds under the terms of the 

Outstanding Parity Bonds Ordinances are hereby confirmed and shall continue to be 

maintained in accordance with the terms of Outstanding Parity Bonds Ordinances.   

 

  (iii) No amount shall be required to be maintained in the Combined 

Utility Bond Reserve Account with respect to the Series 2024 Bond which is also 

being issued under this Ordinance with interest which is not tax-exempt. 

 

Monies credited to the Combined Utility Bond Reserve Account may be withdrawn, as 

needed, to provide funds to pay, when due, the principal of and interest on the Tax Exempt 

Bonds and any Additional Bonds issued pursuant to this Ordinance (subject to the 

requirement that amounts need to be credited and remain available only for Additional 

Bonds if such Additional Bonds are issued with interest which is tax-exempt), if the 

Combined Utility Revenue Bond Account contains insufficient funds for that purpose, and 

the City Treasurer is hereby authorized and directed to make such withdrawal if and when 

needed.  In the event of a withdrawal from the Combined Utility Bond Reserve Account, 

there shall be credited to the Combined Utility Bond Reserve Account in the month 

following such withdrawal all monies in the Combined Utility Fund remaining after making 

the payments required to be made in such month to the Operation and Maintenance Account 

and Combined Utility Revenue Bond Account and each month thereafter all such remaining 



 

monies shall be credited to the Combined Utility Bond Reserve Account until such account 

has been restored to the then required balance under the Outstanding Parity Bonds 

Ordinances and any ordinance authorizing issuance of Additional Bonds with interest which 

is tax-exempt with respect to the Tax Exempt Bonds and any such Additional Bonds.  Upon 

the issuance of any Additional Bonds with interest which is to be tax-exempt pursuant to 

this Ordinance, the amount required to be maintained with respect to such Additional Bonds 

and the Tax Exempt Bonds and any and all series of Additional Bonds issued with interest 

which is tax-exempt, then remaining with bonds outstanding, shall be equal to that amount 

which is equal to the lesser of: 

 

  (i)  the Maximum Annual Debt Service Requirement for such issue of 

Additional Bonds (issued with interest which is tax-exempt), the Tax Exempt Bonds 

and the bonds of any and all other series of Additional Bonds issued with interest 

which is tax-exempt, then remaining with bonds outstanding, or 

 

  (ii)  the maximum amount permitted to be invested without yield restriction 

as a reasonably required reserve or replacement fund and as a minor portion with 

respect to such issue of Additional Bonds (issued with interest which is tax-exempt), 

the Tax Exempt Bonds and the bonds of any and all such series of Additional Bonds 

issued with interest which is tax-exempt, then remaining with bonds outstanding, 

under the terms of Section 148 of the Code and the then applicable regulations 

thereunder. 

 

 With respect to any bonds issued with interest which is not tax-exempt, such as the NDEE 

Loan Bonds and the Series 2024 Bond, no amount shall be required to be maintained in the 

Combined Utility Bond Reserve Account and such bonds with taxable interest shall not be 

payable as to principal or interest from or secured by any monies held in the Combined 

Utility Bond Reserve Account, unless otherwise specified in an ordinance authorizing 

Additional Bonds with interest which is not tax-exempt.  Any required increase in the 

amount to be maintained in the Combined Utility Bond Reserve Account shall be provided 

for either by credit made from bond proceeds or current funds of the Combined Utilities 

then available or by equal monthly credits from the Combined Utility Fund made in such 

amounts so that the required amount shall be accumulated in a period of not more than five 

years.  Any ordinance providing for the issuance of Additional Bonds may provide for a 

reduction in the amount required to be maintained in the Combined Utility Bond Reserve 

Account after the Tax Exempt Bonds or any then-outstanding Additional Bonds issued with 

interest which is tax-exempt are no longer outstanding.  Anything in this subsection 5(d) to 

the contrary notwithstanding, the amount required to be maintained in the Combined Utility 

Bond Reserve Account shall not at any time exceed the maximum amount permitted to be 

invested without yield restriction under Section 148 of the Code and applicable regulations 

of the United States Treasury Department.  For purposes of this subsection 5(d) bonds are to 

be considered as issued with interest which is tax-exempt if such bonds were issued on the 

basis of an opinion of bond counsel to such effect. 

 

(e) SURPLUS ACCOUNT - Monies in the Combined Utility Fund remaining 

after the credits required in the foregoing subsection 5(b), 5(c), and 5(d) shall be credited to 

the Surplus Account, to be used as follows: 



 

 

(i) To fill any deficiency in the foregoing accounts. 

 

(ii) To pay on an accelerated basis the required fund balance of 

the Combined Utility Bond Reserve Account. 

 

(iii) To be used for any lawful purpose connected with the 

combined utilities including paying principal and interest 

on general obligation bonds or junior lien revenue bonds or 

notes of the City authorized to pay the cost of constructing 

improvements to the combined utilities. 

 

(iv) Retiring the Series 2024 Bond, the Outstanding Bonds and 

Additional Bonds prior to their maturity under their option 

provisions or by purchase on the open market. 

 

(v) To be transferred to the general fund of the City for any 

lawful municipal purpose. 

 

The provisions of this Section shall require the City to maintain a set of books and records in 

accordance with such accounting methods and procedures as are generally applicable to municipal 

utility enterprises, which books and records shall show credits to and expenditures from the several 

Accounts required by this Section.  Monies credited to the Combined Utility Fund or any of the 

Accounts therein established as described in this Ordinance shall be deposited or invested separate 

and apart from other City funds.  Except as specified below for the Combined Utility Bond Reserve 

Account, the City shall not be required to establish separate bank or investment accounts for said 

Accounts.  Monies credited to the Combined Utility Bond Reserve Account shall, if maintained in a 

demand or time deposit account be kept in a separate account and not commingled with other City 

or Combined Utilities funds or Accounts.  If invested, monies credited to the Combined Utility 

Bond Reserve Account may be commingled with other City or Combined Utilities funds or 

Accounts so long as the City maintains books and records clearly identifying the specific 

investments, or portions thereof, which belong to the Combined Utility Bond Reserve Account. 

 

 Monies in any of the Accounts, except the Combined Utility Bond Reserve Account, may 

be invested in securities eligible for investment of other City funds.  Monies in the Combined Utility 

Bond Reserve Account may be invested in Deposit Securities, as defined in Section 9 hereof, or in 

savings accounts or other interest bearing accounts in banks which are members of the Federal 

Deposit Insurance Corporation, except that whenever the amount so deposited exceeds the amount 

of the F.D.I.C. insurance available thereon, the excess shall be secured in the manner required by 

Section 16-715, R.R.S. Neb. 2012.  Investments made from or attributable, in whole or in part, to 

the Combined Utility Bond Reserve Account shall mature or be redeemable at the option of the 

holder, without penalty, in not more than ten years.  Income from or profit realized from investment 

for any Account shall be credited to such Account until such Account contains any amount then 

required to be therein, and thereafter such income or profit shall be transferred to the Combined 

Utility Fund and treated as other revenues from the operation of the Combined Utilities. 

 



 

 The pledge and hypothecation provided for the Outstanding Bonds, the Series 2024 Bond 

and any Additional Bonds, as provided for in this Ordinance and the Outstanding Parity Bonds 

Ordinances, as hereby made, is intended to and shall be a full exercise of the powers granted by 

Sections 18-1803 to 18-1805, R.R.S. Neb. 2012, and for a first and prior lien and security interest 

upon the revenues of the Combined Utilities, prior in all respects to any other obligations of the City 

with respect to any other indebtedness with respect to its Combined Utilities or otherwise, which 

status as to such pledge, lien and security interest may be shared only by the Outstanding Bonds, the 

Series 2024 Bond and any Additional Bonds hereafter incurred. 

 

  Section 6.  So long as any of the Outstanding Bonds, the Series 2024 Bond and any 

Additional Bonds issued pursuant to this Ordinance shall remain outstanding and unpaid, the City 

covenants and agrees to establish, revise, from time to time as necessary, and collect such rates and 

charges for the services furnished from the Combined Utilities adequate to produce revenues and 

earnings sufficient at all times: 

 

  (a) To provide funds to pay, when due, the principal of and interest on the 

Outstanding Bonds, the Series 2024 Bond and any Additional Bonds issued pursuant to this 

Ordinance. 

 

  (b) To pay all proper and necessary costs of operation and maintenance of the 

Combined Utilities and to pay for the necessary and proper repairs, replacements, 

enlargements, extensions and improvements to the Combined Utilities and to pay and 

perform all contractual obligations of the City relating to the Combined Utilities. 

 

  (c) To provide funds sufficient to make the credits into the Accounts and at the 

times and in the amounts required by Section 5 of this Ordinance. 

 

  (d)   To maintain Net Revenues in each fiscal year adopted by the City for the 

Combined Utilities in an amount not less than 1.20 times the total amount of principal paid 

or payable (exclusive of any principal redeemed prior to maturity other than principal 

redeemed pursuant to a schedule of mandatory redemptions) and interest falling due during 

such fiscal year on the Outstanding Bonds, the Series 2024 Bond and any Additional Bonds. 

 

 Section 7.  To provide funds for any purpose related to the Combined Utilities, the City may 

issue Additional Bonds (other than Additional Bonds issued for refunding purposes which are 

governed by Section 8 of this Ordinance) payable from the revenues of the Combined Utilities 

having equal priority and on a parity with the Outstanding Bonds, the Series 2024 Bond and any 

Additional Bonds then outstanding only upon compliance with the following conditions: 

 

  (a) Such Additional Bonds shall be issued only pursuant to an ordinance which 

shall provide for an increase in the monthly credits into the Combined Utility Revenue Bond 

Account in amounts sufficient to pay, when due, the principal of and interest on the 

Outstanding Bonds, the Series 2024 Bond, any Additional Bonds then outstanding and such 

Additional Bonds and for any monthly credits to the Combined Utility Bond Reserve 

Account as are required under subsection 5(d). 

 



 

   (b) The City shall have complied with one or the other of the two following 

requirements: 

 

(1)  The Net Revenues derived by the City from its Combined Utilities for 

the fiscal year next preceding the issuance of the Additional Bonds shall have been 

at least equal to 1.25 times the Average Annual Debt Service Requirements of the 

Outstanding Bonds, the Series 2024 Bond and any Additional Bonds previously 

issued, all as then outstanding, and on the proposed Additional Bonds.  If no audit 

report is available for the fiscal year next preceding the year in which such 

proposed additional bonds are issued, the report from the next proceeding year 

may be used in determining compliance with this section, provided that the City 

Treasurer shall certify that no substantial or material changes in circumstance 

have occurred which would reduce the amount of revenues of the combined 

utilities so as to make the issuance of such Additional Bonds in conflict with this 

ordinance; or 

 

(2)   The City shall have received a projection made by an independent 

Consulting Engineer or firm of engineers or Certified Public Accountant or 

independent Certified Public Accountants, projecting that the Net Revenues of the 

Combined Utilities in the fiscal year next preceding the date of authorization of such 

Additional Bonds will be at least equal to 1.25 times the Average Annual Debt 

Service Requirements of the Outstanding Bonds, the Series 2024 Bond and any 

Additional Bonds previously issued, as then outstanding, and the proposed 

Additional Bonds.  The Consulting Engineer or independent Certified Public 

Accountant of the City shall, in determining the earnings for such fiscal year adjust 

the collections to reflect the result as if such changed rates, rentals and charges, or 

such higher rates, rentals and charges had been in existence for such entire preceding 

fiscal year period, and the amount of such net collections and adjusted earnings as 

aforesaid shall be conclusive evidence and the only evidence required to show 

compliance with the provisions and the requirements of Outstanding Parity Bonds 

Ordinances and this ordinance. 

 

 The City hereby covenants and agrees that so long as any of the Outstanding Bonds, the 

Series 2024 Bond and any Additional Bonds are outstanding, it will not issue any bonds or 

notes payable from the revenues of the Combined Utilities except in accordance with the 

provisions of this Ordinance, provided, however, the City reserves the right to issue bonds 

or notes which are junior in lien to the Outstanding Bonds, the Series 2024 Bond and any 

such Additional Bonds with the principal and interest of such bonds or notes to be payable 

from monies credited to the Surplus Account as provided in subsection 5(e). 

 

  Section 8.  The City may issue refunding bonds, which shall qualify as Additional Bonds of 

equal lien to refund any the Outstanding Bonds, the Series 2024 Bond or any Additional Bonds then 

outstanding, provided, that, if any such Outstanding Bonds, Series 2024 Bond or Additional Bonds 

are to remain outstanding after the issuance of such refunding bonds, the principal payments due in 

any calendar year in which those bonds which are to remain outstanding mature, shall not be 

increased over the amount of such principal payments which would have been due in such calendar 

years immediately prior to such refunding.  Refunding bonds issued in accordance with this 



 

paragraph of this Section 8 may be issued as Additional Bonds of equal lien without compliance 

with the conditions set forth in subsection 7(b) of this Ordinance.   

 

 The City may also issue refunding bonds which shall qualify as Additional Bonds of equal 

lien to refund any of the Outstanding Bonds, the Series 2024 Bond or any Additional Bonds then 

outstanding, provided, that, if any of the Outstanding Bonds, the Series 2024 Bond or Additional 

Bonds then outstanding are to remain outstanding after the application of the proceeds of the 

refunding bonds to the payment of the bonds which are to be refunded, such issuance must comply 

with the Net Revenues test set forth in subsection 7(b)(1) of this Ordinance and, if the proceeds of 

such refunding bonds are not to be applied immediately to the satisfaction of the bonds which are to 

be refunded, then such refunding bonds must provide by their terms that they shall be junior in lien 

to all of the Outstanding Bonds, the Series 2024 Bond and all Additional Bonds outstanding at the 

time of issuance of such refunding bonds until the time of application of their proceeds to the 

satisfaction of the bonds which are to be refunded.  In computing Average Annual Debt Service 

Requirements to show compliance with said Net Revenues test for such refunding bonds, all 

payments of principal and interest due on such refunding bonds from the time of their issuance to 

the time of application of the proceeds of such refunding bonds to the satisfaction of the bonds 

which are to be refunded shall be excluded from such computation to the extent that such principal 

and interest are payable from sources other than the revenues of the Combined Utilities, such as 

bond proceeds or investment earnings on bond proceeds, or from monies in the Surplus Account, 

and all payments of principal and interest due on the bonds which are to be refunded from and after 

the time of such application shall also be excluded.  For purposes of this paragraph of this Section 8, 

the time of application of the proceeds of the refunding bonds to the satisfaction of the bonds which 

are to be refunded shall be the time of deposit with an escrow agent or the paying agent for such 

bonds which are to be refunded pursuant to Section 10-126, R.R.S. Neb. 2012 (or any successor 

statutory provision thereto), or the time when such bonds which are to be refunded under the terms 

of their authorizing ordinance or ordinances are no longer deemed to be outstanding, whichever 

occurs sooner. 

 

 Section 9.  So long as any of the Outstanding Bonds, the Series 2024 Bond or Additional 

Bonds are outstanding, the City hereby covenants and agrees as follows: 

 

  (a) The City will maintain the Combined Utilities in good condition and will 

continuously operate the same in a reasonable and efficient manner, and the City will 

punctually perform all the duties with reference to said utilities required by the Constitution 

and statutes of the State of Nebraska, but this covenant shall not prevent the City from 

discontinuing the use and operation of all or any portion of the Combined Utilities so long as 

the revenues derived from the City’s ownership of the properties constituting the Combined 

Utilities shall be sufficient to fulfill the City’s obligations under Section 5 and Section 6 of 

this Ordinance. 

 

  (b) The City will not grant any franchise or right to any person, firm or 

corporation to own or operate a utilities system or systems in competition with the 

Combined Utilities. 

 

  (c) The City will carry adequate insurance on the Combined Utilities in such 

amounts as are normally carried by private companies engaged in similar operations, 



 

including, without limiting the generality of the foregoing, fire and windstorm insurance, 

public liability insurance or workers compensation insurance and any insurance covering 

such risks as shall be recommended by a consulting engineer.  The cost of all such insurance 

shall be regarded and paid as an operation and maintenance expense.  

 

All such insurance policies shall be in such form and amount as shall be approved 

or recommended by a consulting engineer.  All insurance proceeds, except proceeds from 

public liability insurance shall be used in making good the loss or damage in respect of 

which they were paid either by repairing the property damaged or replacing the property 

destroyed, and expenditures from said monies shall be made only upon a certificate 

issued by a consulting engineer and filed with the City Clerk stating that the proceeds, 

together with any other monies available for such purposes, are sufficient for the repair or 

replacement of any such properties; and when the City shall have been furnished with a 

certificate of a consulting engineer stating that the property damaged or destroyed has 

been fully repaired or replaced and such repairs or replacements have been fully paid for, 

the residue, if any, of such insurance proceeds shall be transferred to the Combined 

Utility Revenue Bond Account to make up any deficiency in said account, if any such 

deficiency exists, and if no such deficiency exists said residue shall be transferred to the 

Combined Utility Fund and credited to the accounts provided for in Section 5 in the same 

manner as other revenues of the Combined Utilities.   

 

  If the proceeds of any insurance shall be insufficient to repair or replace the 

property damaged or destroyed, the City may use and shall pay out for such purpose, to 

the extent of such deficiency, any money remaining in the Surplus Account.  If in the 

opinion of a consulting engineer the proceeds of any insurance, together with any amount 

then available for that purpose in the Surplus Account shall be insufficient to fully 

complete and pay for such repairs or replacements and if the City shall fail to supply such 

deficiency from other sources within a period of six (6) months after receipt by the City 

of such insurance monies, or if in the opinion of a consulting engineer it is to the best 

interest of the City not to repair or replace all or any part of the damaged properties and 

that failure to repair or replace the damaged properties shall not affect the sufficiency of 

the income and revenue from the remaining properties to properly maintain and operate 

the same and provide funds for the Combined Utility Revenue Bond Account and 

Combined Utility Bond Reserve Account, as herein provided for, then such insurance 

monies to the extent not applied to repair or replace the damaged properties shall be 

deposited in the Combined Utility Bond Reserve Account as described in Section 5 

hereof and used for the purposes for which said account has been created, so as to fill said 

account to its required balance, or if said account is filled to its required balance, and any 

amount which may  be in excess of the amount required shall be credited to the Surplus 

Account. 

 

If the holders of sixty percent (60%) or more in principal amount of the Series 

2024 Bond, Outstanding Bonds and any Additional Bonds at the time outstanding 

hereunder shall at any time direct the City in writing to do so, then any insurance monies 

theretofore credited to Surplus Account and then in the hands of the City may be used for 

extensions and betterments of said combined utilities properties or applied to the pro rata 

payment of the principal of and accrued interest on all such bonds then outstanding 



 

hereunder. 

 

  The proceeds of any and all policies for public liability or workers compensation 

insurance shall be paid to the respective claimants or to the City Treasurer to be held and 

used in paying the claims on account of which they were received.  

 

  (d) The City will keep proper books, records and accounts separate from all 

other records and accounts in which complete and correct entries will be made of all 

transactions relating to the Combined Utilities.  The City will have its operating and 

financial statement relating to the Combined Utilities audited annually by a certified public 

accountant or firm of certified public accountants.  The City will furnish to the holder of the 

Series 2024 Bond and to the original purchaser or purchasers of each series of Additional 

Bonds issued hereunder (which may be accomplished by posting on EMMA), within seven 

months after the end of each fiscal year of the Combined Utilities a copy of the financial 

statements of the Combined Utilities and the report thereon of the certified public 

accountants. 

 

  (e) The City Treasurer and the City Clerk shall be bonded, in addition to their 

official bond, by an insurance company or bonding company licensed to do business in 

Nebraska, in amounts sufficient to cover at all times all the revenues of the combined 

utilities placed in their hands.  Any other person employed by the City in the collection or 

handling of monies derived from the operation of said property shall also be bonded in an 

amount sufficient to cover all monies which may at any time be placed in such person’s 

hands.  The amount of such bonds shall be fixed by the Council and the cost thereof shall be 

paid from the earnings of said combined utilities and they shall secure the faithful 

accounting of all monies. 

 

 Section 10.  The City’s obligations under this Ordinance and the liens, pledges, covenants 

and agreements of the City herein made or provided for, shall be fully discharged and satisfied as to 

the Series 2024 Bond, or any Additional Bonds issued pursuant to this Ordinance and any such 

bonds shall no longer be deemed outstanding hereunder if such bonds shall have been purchased 

and cancelled by the City, or when payment of the principal of and interest thereon to the respective 

date of maturity or redemption (a) shall have been made or caused to be made in accordance with 

the terms thereof; or (b) shall have been provided for by depositing with a national or state bank 

having trust powers, or trust company, in trust solely for such payment (1) sufficient money to make 

such payment and/or (2) Deposit Securities in such amount and bearing interest at such rates 

payable at such time or times and maturing or redeemable at stated fixed prices at the option of the 

holder as to principal at such time or times as will ensure the availability of sufficient money to 

make such payment; provided, however, that with respect to any bond to be paid prior to maturity, 

the City shall have duly given notice of redemption of such bonds as provided by law or made 

irrevocable provision for the giving of such notice.  Any such money so deposited with a bank or 

trust company may be invested and reinvested in Deposit Securities at the direction of the City, and 

all interest and income from such Deposit Securities in the hands of such bank or trust company in 

excess of the amount required to pay principal of and interest on the bonds for which such monies 

were deposited, shall be paid over to the City as and when collected.  For purposes of this 

Section 10, such Deposit Securities shall be non-callable or callable only at the option of the holder.  

With respect to any deposit made for purposes of satisfying the Series 2024 Bond, under this 



 

Section 10, there shall (if requested by NDEE) be furnished to NDEE and the Nebraska Investment 

Finance Authority (“NIFA”) an opinion of nationally recognized bond counsel that such deposit for 

payment of the Series 2024 Bond, will not adversely affect the exclusion for interest from gross 

income for federal tax purposes on bonds (if any) issued by NIFA to provide funds for deposit into 

the Nebraska Drinking Water Facilities Loan Fund and/or the Wastewater Treatment Facilities 

Construction Loan Fund (as applicable) and outstanding, and the furnishing of such opinion (if 

requested) shall be a condition required to be satisfied prior to the making of any such deposit in 

trust for payment and satisfaction with respect to the Series 2024 Bond, unless the Series 2024 Bond 

then being defeased are to be prepaid and redeemed within 60 days from the time of such deposit. 

 

 Section 11.  The terms and provisions of this Ordinance do and shall constitute a contract 

between the City of Auburn and the holder of the Series 2024 Bond and no changes, variations or 

alterations of any kind, except for changes necessary to cure any ambiguity, formal defect or 

omission, shall be made to this Ordinance without the written consent of the holder of the Series 

2024 Bond.  The holder of the Series 2024 Bond may, either in law or in equity, by suit, action, 

mandamus or other proceeding, enforce or compel performance of any and all of the acts and duties 

required by this Ordinance, and any court of competent jurisdiction may, after default in payment of 

principal or interest on any bonds or in compliance with any of the covenants herein contained, on 

application of any such holder, appoint a receiver to take charge of the Combined Utilities and 

operate the same and apply the earnings thereof to the payment of the principal of and interest on 

the Outstanding Bonds, the Series 2024 Bond and any Additional Bonds, in accordance with the 

provisions of the Outstanding Parity Bonds Ordinances and of this Ordinance. 

 

 Section 12.  The Mayor and City Clerk of the City are hereby authorized to do all things and 

execute all such documents as may by them be deemed necessary and proper to complete the 

issuance and sale of the Series 2024 Bond and the execution and delivery of the NDEE Loan 

Agreement as contemplated by this Ordinance. 

 

 Section 13.  The Mayor and Council hereby expressly declare the intent and understanding 

that interest on the Series 2024 Bond shall not be excludable from gross income under the terms of 

Section 103 of the Internal Revenue Code of 1986, as amended, and the City as issuer shall not file 

any information report with respect to the issuance of the Series 2024 Bond pursuant to Section 

149(e) of said Code. 

 

 Section 14.  If any section, paragraph, clause or provision of this Ordinance shall be held 

invalid, the invalidity of such section, paragraph, clause or provision shall not affect any of the other 

provisions of this Ordinance. 

 

 Section 15.  All other ordinances or resolutions or parts of ordinances or resolutions in 

conflict herewith are hereby repealed to the extent of such conflict. 
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 Section 17.  This Ordinance shall be in force and take effect from and after its passage and 

publication in pamphlet form as provided by law. 

 

 PASSED AND APPROVED JANUARY 15, 2024. 

 

 

 

        

   Mayor 

 

ATTEST: 

 

 

    

City Clerk 

 

 

(SEAL)  
















